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l. Introduction

The increase of litigation, particularly asbestos, sil-
ica, and other toxic torts, has caused policyholders,
many facing lawsuits for the first time, to recognize
the need for finding their historic insurance poli-
cies. Due to the passage of time, such policies may
have been destroyed or lost. Nevertheless, coverage
may still be available to the policyholder if second-
ary evidence of coverage is introduced.

This article will discuss insurance policy recon-
struction through the use of insurance archaeol-
ogy services and judicial reconstruction. As a part
of the discussion on judicial reconstruction, the
article will discuss the burden of proof/standard
of proof issues associated with policy reconstruc-
tion, as well as methods of proving the contents of
a policy.

. The Archaeology Hunt

Insurance Policy Reconstruction
When reconstructing historic insurance policies, ar-
chaeologists develop a plan of atrack.

First, they develop the scope of the search. The search
includes looking for policies as far back in time as
possible — i.e., the first sale of the offending product,
the first pollution activity, the first alleged exposure,
etc. It is important to search for primary as well as
umbrella and excess policies in order to reconstruct
the highest possible limits of coverage. Umbrella and
excess policies will often specifically identify underly-
ing coverage. Moreover, primary policies will often
reference earlier coverage.

Second, the archaeologists determine where the search
will be conducted, how much time it will take, who
will perform the work and the cost of the project.

‘Third, predecessor and successor company policies
are identified and located. Frequently, the company
that allegedly caused the problem has been sold or
dissolved. Under the law of successor liability, any
company in line of title is potentially at risk for a
problem allegedly caused by a predecessor. The start-
ing point of any policy reconstruction is to identify
the offending company and all succeeding companies.
Acquisition and divestiture agreements may contain
important indemnity and insurance language con-
cerning the assumption of liabilities.

Fourth, the archaeologists identify possible sources to
investigate. Interviews of key individuals associated



Vol. 19, #24 April 26, 2005

LexisNexis MEALEY’S LITIGATION REPORT: Insurance

with the policyholder are often worth their weight in
gold. Someone who has been with the company for
a long time often has valuable information to convey
regarding company procedures, company history and
the names of former and current employees who may
have knowledge of the insurance policies. Internal
policyholder files often contain evidence of insurance
policies. Insurance companies are another fruitful
source of insurance documents since many insurance
companies maintain the policies in hard copy or on
microfiche. Other sources include insurance agents or
brokers, attorney files, accountant or bookkeeper re-
cords, the national archives, military archives, federal
and state court files, regulatory agencies, customer
files, business partner files, state agencies, and inde-
pendent archives, to name a few.

Finally, the archaeologists properly record and main-
tain the information once it is found. The secondary
evidence is copied and a document identification form
is attached to record when and where it was found.
Then, the policy evidence is safely stored. Safe storage
can include a vault or a fire proof file. Scanning the
policy evidence and keeping a backup of the hard copy
on the computer is advisable. A computer database can
also be used to record the following key information:

Insureds

Policy Number

Carriers

Brokers

Policy Periods
Occurrence/Claims Made
Occurrence Limits/Aggregates
Deductibles and SIRs

Insurance Layers

Aggregate Erosion

As shown above, insurance archaeologists can help
maximize a policyholder’s insurance asset by locating
the actual missing policy or secondary evidence of
it. Even when the actual policy cannot be found, an
insurance company may accept secondary evidence as
proof of the policy’s terms and address the claim based
on that evidence. If the insurer and insured reach an
impasse due to the insurer’s refusal to accept second-
ary evidence as Pl'OOfOFCOVCrage, d lﬂWSU.it may ensue.
Judicial reconstruction of lost or missing policies is
discussed in more detail below, as is the insurance
archaeologist’s role in the litigation process.

lli. Off To Court — Judicial Reconstruction

Of Lost Or Missing Policies
Even if the policyholder cannot find a copy of the
insurance policy itself, it may establish coverage
through secondary evidence if two evidentiary
principles are satisfied. The Rules of Evidence per-
mit proof of lost instruments through secondary

evidence.!

First, the policyholder must demonstrate that it
conducted a diligent search for the policy, that the
policy was lost or destroyed, and that the loss or
destruction was not the result of bad faith.? There is
no precise definition for what constitutes a diligent
search. Often, a corporate officer of the policyholder
will submit an affidavit that discusses the company’s
document destruction policy and attests to the
company’s inability to locate the policy despite a
thorough search. In addition, a policyholder can hire
an insurance archaeology firm to aid it in locating
its historic insurance policies. As discussed above,
a great number of sources can be searched by an
insurance archaeology firm to help demonstrate that
the policyholder has undertaken a diligent search.
Moreover, a representative of the archaeology firm
can submit an affidavit regarding the search efforts. If
the court finds that the policyholder did not conduct
a diligent search or acted in bad faith, the court may
rule that no secondary evidence can be admitted to
establish coverage.’

Second, the policyholder must prove the existence
and material terms and conditions of the policy.*
Importantly, it is not necessary for the policyholder
to reconstruct the missing policy word for word.’
Courts have stated that the policyholder need prove
only “essential terms.” Some courts require that the
insured prove the identity of the named insured,
the policy term, the type of coverage and the limits
of coverage.® Other courts have specifically de-
fined what must be proved by the policyholder to
establish coverage under a lost or missing policy.
For instance, in Michigan,” a policyholder must
demoﬂstrate:

e the issuance and terms of the policy
e the period of coverage

e the types of coverage

e the named insured

e the limits
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In New York, a policyholder, in addition to proving
a lost policy’s existence and material terms, must also
prove the lost policy’s execution and delivery.S

The burden of establishing the existence and material
terms of a lost or missing policy is on the policyhold-
er.” Many courts require the policyholder to establish
the lost or missing policy by a preponderance of the
evidence.!” Other courts require a stricter “clear and
convincing evidence” standard.!!

The insurer bears the burden of proving any limita-
tion to coverage. Once the policyholder has met its
burden of proof regarding coverage under the lost
or missing policy, the burden shifts to the insurer to
prove that the policy contained limitations that pre-
cludes coverage.'?

Assuming the above two evidentiary principles are
met, secondary evidence of the policies may be intro-
duced. There is a wide variety of secondary evidence
that can be utilized. Under the best evidence rule,
there is no hierarchy of secondary evidence. Policy-
holders will have better success using a combination
of secondary evidence — some documentary and
some testimonial.

Documentary evidence may include, bur is not lim-
ited to:

e Dartial policies, declaration pages or
other records showing policy numbers
and dates of coverage®®

e Unexecuted policy forms accompanied
by a declarations page or other support-

ing evidence!*

o Certificates of Insurance'®

e Subsequent policies suggesting prior

similar coverage 10

e Records produced by insurance bro-
kers, including ledgers or schedules of

insurance!”

e Interoffice memoranda and correspon-
dence proving the insurer believed a
policy existed'®

e Premium invoices!?

e Proof of premium payment, such as
checks*®

e Board of Directors’ meeting minutes™

e Excess policies providing references to
primary policies™

e Loss prevention surveys conducted by

insurers®

e Specimen or sample policies used by

the insurer during the policy period in

question®®

®  Accounting records or billing information
e Binders or cover notes®

® Retrospective premium reports™

e Reinsurance records?’

o Placing slips®®

o  Loss history cards®

e  Schedules of underlying policies™

Testimony can also establish coverage. That testimony
can include the following:

e Testimony from an insurer’s employees con-
cerning coverage®!

e Testimony of the insured’s employees as to
the minimum amounts of insurance main-
tained by an insured*

e Testimony of brokers, consultants or insur-
ance experts as to policies that were issued to
an insured®?

e Testimony of insured’s employees regarding
insurance policies issued to the insured*

There are several recent cases that discuss the use of
secondary evidence. In Dart Industries, Inc. v. Com-
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mercial Union Insurance Co., 28 Cal.4th 1059, 52
P3d 79 (Cal. 2002), the California Supreme Court
recognized that lost policies may be proven by sec-
ondary evidence, and further held that the language
of the policies does not have to be proven verbatim.
“The proponent of the lost document need only prove
the relevant substance of the document.”® “[T]he
claimant has the burden of proving (1) the fact that
he or she was insured under the lost policy during the
period in issue, and (2) the substance of each policy
provision essential to the claim for relief, i.e., essential
to the particular coverage that the insured claims.
Which provisions those are will vary from case to
case.”®® “In turn, the insurer has the burden of prov-

ing the substance of any policy provision “essential to
the . . . defense.”’

PSI Energy, Inc. v. The Home Insurance Company, 801
N.E.2d 705 (Ind. App. 2004), involved an issue on
the insured’s proof of lost policies. In reversing sum-
mary judgment for the insurers on the proof of lost
policies issue, the Court of Appeals, relying on the
Dart and Aero-Motive cases, held that the insured’s
submission of secondary evidence with regard to the
lost policies was sufficient. The secondary evidence in-
cluded internal business records describing the policy
periods, limits of liability, premiums, and coverage,
testimony of an insurance expert, and a copy of an
underlying policy.**

In Burt Ridge Box, Inc. v. Travelers Property Casualty
Corp., 302 E3d 83 (2nd Cir. 2002), the Second Circuit
held that the policyholder had proved the existence of
a number of general liability policies by presenting the
following evidence: (1) corporate parent documents
showing the insurer’s policy numbers and dates of cov-
erage; (2) a letter from the insurer’s claim representative
acknowledging the policy numbers; (3) financial state-
ments from the policyholder showing that the policy-
holder had allocated funds for purchasing insurance
from the insurer; (4) testimony from the insurer’s claims
counsel that claims had previously been made under
the policies and that those policies were general liability
policies; (5) correspondence between the policyholder
and the insurer regarding the claims; (6) testimony from
the policyholder’s risk manager that all subsidiaries were
insured under the corporate parent’s policies; (7) an
excess policy listing the insurer as the underlying carrier
and (8) corporate officers of the policyholder testifying

and corroborating the other secondary evidence.

In Century Indemnity Company v. Aero-Motive Compa-
ny 254 F Supp.2d 670 (W.D. Mich. 2003), one of the
issues facing the court was evidence pertaining to lost
insurance policies. The court, applying Michigan law,
held that “secondary evidence may include documen-
tary evidence, such as binders and declarations pages,
testimony from insurance agents or brokers responsible
for obtaining insurance for the insured, testimony
from representatives of the insurers, insurance policy
reconstruction experts, and standard policy forms in
use by the insurer during the relevant period.”* To
establish the existence of the lost policies, Aero-Motive
presented schedules of underlying policies, correspon-
dence from the insurer’s counsel stating that the insurer
did not contest the existence of the policy, deposition
testimony of a representative of the insurers, testimony
of an insurance reconstruction expert, copies of pre-
paid insurance ledgers, insurance binders, ledger sheets,
and declaration pages. The court held that Aero-Motive
presented sufficient evidence to meet its burden of es-
tablishing the material terms of the policies.*!

In Coltec Indus. Inc. v. Zurich Ins. Co., 2002 U.S. Dist.
LEXIS 18979 (N.D. Ill. Sept. 30, 2002), the insured
presented evidence during the relevant time period
that Zurich Insurance Company was a regular sub-
scriber to the rating and policy services of the National

. Bureau of Casualty Underwriters (“Bureau”) and, as

such, was required to use the Bureau’s general liability
insurance forms unless it applied for and received ap-
proval from the Illinois Department of Insurance to
deviate from those forms. Other evidence presented
included certificates of insurance describing the poli-
cies at issue as CGL policies, a memorandum by an
employee of the policyholder, the insurer’s premium
ledger and loss history cards showing that the insured
had paid the policies in full and that the insurer had
defended bodily injury and property damage claims
under the policies. The court held that Coltec proved
the existence and material terms of the insurance poli-
cies issued by Zurich.*

IV. Conclusion

Lost insurance policies have become an important
issue for many policyholders as a result of the surge
in litigation involving long-tail claims. Lost insurance
policies, however, are not a bar to coverage. With a
diligent search, such policies, or secondary evidence
of them, can be found and then used to demonstrate
that coverage exists for the claim or claims at hand.
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